STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
NI TA JEAN- Pl ERRE
Petitioner,
VS. Case No. 07-4430

NEI MAN MARCUS

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Novenber 29, 2007, by video teleconference, with the parties
appearing in Fort Lauderdale, Florida, before Patricia M Hart,
a dul y-designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, who presided in Tall ahassee, Florida.

APPEARANCES

For Petitioner: G WIlliamAlen, Jr., Esquire
310 Sout heast 13t Street
Fort Lauderdale, Florida 33316

For Respondent: Angelique Groza Lyons, Esquire
Const angy, Brooks & Smth, LLC
100 North Tanpa Street, Suite 3350
Tanpa, Florida 33602

STATEMENT OF THE | SSUE

Whet her the Respondent conmitted an unl awful enpl oynment
practice by discrimnating against the Petitioner on the basis

of national origin,*in violation of the Florida Gvil Rights Act



of 1992, as anended, Section 760.10 et seq., Florida Statutes
(2005) . 2

PRELI M NARY STATEMENT

In a Petition for Relief froman Unlawful Enpl oynent
Practice filed with the Florida Comm ssion on Hunman Rel ati ons
("FCHR') on Septenber 25, 2007, Nita Jean-Pierre charged that
Nei man Marcus had di scrim nated agai nst her on the basis of
national origin: "I was told since | amHaitian | need nore
docunents than an Anerican and | was illegal in this country."
Ms. Jean-Pierre alleged that she was prevented from providi ng
"original acceptable docunents that establish enpl oynent
eligibility as per .N.S. Form1-9 List C' because "Nei man
Marcus insisted only Geen Card [w] as acceptable.” The FCHR
transmitted the petition to the Division of Adm nistrative
Hearings for assignnment of an admi nistrative |aw judge.
Pursuant to notice, the final hearing was held on Novenber 29,
2007.

At the hearing, Ms. Jean-Pierre testified in her own
behal f, and Petitioner's Exhibits 1 through 3 and 5 through 9
were offered and received into evidence. Petitioner's
Exhibit 4, the affidavit of Susan Moye, was offered into
evi dence, but ruling was withheld on this exhibit to allow the
parties the opportunity to submt witten argunent in their

proposed recommended orders on the adm ssibility of the



docurment. Ms. Jean-Pierre did not address this evidentiary
i ssue in her proposal, and, based on the argunents presented at
the hearing, the exhibit is rejected. Neimn Marcus presented
the testinony of Donna Bennett and Susan Myye, and Respondent's
Exhibits 7 and 14 were offered and received into evidence. In
addition, the parties offered Joint Exhibits 2 through 5 and 8,
whi ch were received into evidence.

The two-volunme transcript of the proceedings was filed with
the Division of Adm nistrative Hearings on Decenber 21, 2007.
Nei man Marcus tinely filed its proposed findings of fact and
conclusions of law, Ms. Jean-Pierre was granted an extension
until January 25, 2008, for filing her proposed findings of fact
and concl usions of |aw, which she filed on January 28, 2008,
together with Petitioner's Summary of Argunment. The post-
hearing submttals of the parties have been considered in the
preparati on of this Recomended Order.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
follow ng findings of fact are nmde:

1. Neiman Marcus G oup, Inc., owns and operates specialty

retail stores. |Its headquarters are located in Dallas, Texas.



2. In the sumer of 2005, Neiman Marcus began hiring
personnel to work in a new store that would open in the fall of
2005 in the Town Centre mall in Boca Raton, Florida.

3. M. Jean-Pierre is a permanent resident alien in the
United States. She was born in Haiti in 1970 and entered the
United States in 1983.

4. I n Septenber 2005, Ms. Jean-Pierre was enpl oyed as a
sal es associate in the accessories section of the Nordstrom
departnent store in the Town Centre mall when she was approached
by two wonmen who inquired about Chanel sungl asses. They
requested her business card and later called to tell her that
they were very inpressed with her sales skills. They asked if
she was interested in working as a sal es associate at the new
Nei man Marcus store.

5. M. Jean-Pierre applied for a position with Neinman
Mar cus, went through an interview and a drug test, and was hired
to begin work on Cctober 24, 2004.

6. Hurricane Wlma hit South Florida on Cctober 24, 2005,
and the Nei man Marcus enpl oyees were not able to go to the
hiring site during the week following the hurricane. As a
result, the newy-hired enpl oyees who were to begin work on
Cct ober 24, 2005, including Ms. Jean-Pierre, were told to report

to work on November 1, 2005.



7. M. Jean-Pierre's group of new y-hired enpl oyees j oi ned
the group of new y-hired enployees that were to report to work
on Cctober 31, 2005. Because there were a | arge nunber of
people, they were split in two groups. M. Jean-Pierre's group
went to the store site to begin training on the first day they
reported for work, while the other group reported to the hiring
center to receive training and to conplete the paperwork
required of newly-hired enpl oyees. M. Jean-Pierre's group went
to the hiring center on Novenber 3, 2005, for training and to
conpl ete their paperworKk.

8. Al newly-hired enpl oyees of Neiman Marcus are required
to conplete an I mm gration and Naturalization Service Enpl oynent
Eligibility Verification form known as the "I-9 Form" The
| -9 Form consists of three pages. The first page is divided
into three sections, two of which nmust be conpleted for new y-
hired enpl oyees. The second page consists of the instructions
for conpleting the -9 Form and these instructions "nust be
avail able during conpletion of this form" The third page is
headed "Lists of Acceptable Docunents"” and consists of List A
List B, and List C

9. Section 1 on the front of the I1-9 Form Enployee
I nformati on and Verification, nust be conpleted and signed by
t he enpl oyee. The enpl oyee must include his or her nane,

address, maiden nane (if applicable), date of birth, social



security nunber, and an attestation, given "under penalty of
perjury,” that the enployee is either a "citizen or national" of
the United States, a "Lawful Permanent Resident," or an "Alien
authorized to work™ in the United States.

10. Section 2 of the 1-9 Form Enpl oyer Review and
Verification, nmust be conpleted and signed by the enployer. The
enpl oyer is required to exam ne one docunent fromList A
("Docunents that Establish Both Identity and Enpl oynent
Eligibility"), or one docunent fromList B ("Docunents that
Establish Identity") and one docunent from List C ("Docunents
that Establish Enploynment Eligibility"). The docunent or
docunents provided by the enpl oyee nmust be listed in Section 2,
and the enpl oyer or a representative of the enployer nust sign

the form attesting, "under penalty of perjury,” that he or she
has "exam ned the docunent(s) presented by the above-naned
enpl oyee, that the above listed docunent(s) appear to be genuine
and torelate to the enpl oyee naned, that the enpl oyee began
enpl oynent of (nonth/day/year) _ and that to the best of ny
know edge the enployee is eligible to work in the United
States."

11. The "lInstructions" sheet that nust be avail able during

conpletion of the 1-9 Formdirects the enployee to conplete

Section 1 of the form"at the tinme of hire, which is the actua



begi nni ng of enploynment."” The instructions direct the enployer,
in pertinent part, to

conplete Section 2 by exam ni ng evidence of
identity and enploynent eligibility wthin
three (3) business days of the date

enpl oynent begins. |f enployees are

aut horized to work, but are unable to
present the required docunent(s) within

t hree busi ness days, they must present a
recei pt for the application of the
docunent (s) within three business days and
t he actual docunent(s) within ninety (90)
days. . . . Enployers nust record

1) docunent title; 2) issuing authority; 3)
docunent nunber; 4) expiration date, if any;
and 5) the date enpl oynent begins.

Enpl oyers nust sign and date the
certification. Enployees nust present
original docunents. Enployers may, but are
not required to, photocopy the docunent(s)
presented. These photocopies may only be
used for the verification process and nust
be retained with the I-9.

(Enmphasi s in original.)

12. When newl y-hired enpl oyees report to the hiring site
for training, they are placed at a conmputer to type in the
information required in Section 1 of the -9 Form It is Neinan
Marcus's policy to provide all new y-hired enpl oyees, at the
time they are conpleting Section 1 at the conputer, a copy of
the page setting forth the "Lists of Acceptable Docunents,”™ with
a copy of the "Instructions" page stapled to that docunent.

When the information required in Section 1 is conplete, the |-
9 Formprints out of the conputer with the enpl oyee's

information included. The enpl oyee signs the form and the



Nei man Marcus representative exam nes the docunents presented by
t he enpl oyee and conpl etes and signs Section 2 of the 1-9 Form

13. Neiman Marcus requires all new y-hired enpl oyees to
present original docunments fromList A or List B and List C for
verification wwthin 72 hours of the beginning of enploynent. |If
an enployee fails to provide the necessary origi nal docunents or
a receipt for the application of the docunents within the 72-
hour tinmeframe, it is Neiman Marcus's policy to suspend the
enpl oyee's enpl oynent with Neinman Marcus and to allow them a
week to provide docunents required for identification and
enpl oyment verification. |[If the newl y-hired enployee is unable
to produce the necessary docunents, the enployee is term nated,
but the enployee is advised that they are welcone to re-apply
for a job when they are able to produce the original docunents
that satisfy the requirenents on the 1-9 Form

14. It is not Neiman Marcus's policy to specify the
docunents a new y-hired enpl oyee nust present to verify his or
her identity and enploynent eligibility. Rather, Human Resource
Manager s at the various Nei man Marcus stores have been tol d not
to specify any docunent that nust be produced to satisfy the
identification and enpl oynent verification requirenments on the
| -9 Form

15. Donna Bennett is, and was at the tines pertinent to

this proceedi ng, the Human Resource Manager for the Nei man



Marcus store in Boca Raton. Amy Wertz was the Human Resources
Coordi nator and worked for Ms. Bennett at the tinmes pertinent to
this proceeding.

16. Wien Ms. Jean-Pierre reported to the hiring center on
Novenber 3, 2005, she conpleted Section 1 of the -9 Formon the
conput er provided by Neiman Marcus and, to verify her identity,
presented her Florida driver's license to Ms. Wertz, who was the
Nei man Marcus representative verifying enploynment eligibility
for the newl y-hired Neiman Marcus enpl oyees in Ms. Jean-Pierre's
group. Ms. Jean-Pierre advised Ms. Wertz that her "Green Card"?
and her Social Security card had been in her car, which was
stolen fromthe parking | ot of her condom nium building after
the Hurricane WI ma.

17. Ms. Jean-Pierre did not provide Ms. Wertz an ori gi nal
docunent fromeither List A or List Cto verify her enploynent
eligibility on Novenber 3, 2005. She did give Ms. Wertz her
Soci al Security nunber and a copy of her Permanent Resi dent
Card, incone tax return, and pay stub from her previous
enpl oynent. Ms. Wertz woul d not accept these docunents for
pur poses of satisfying the I1-9 Formrequirenent of verification
of enploynment eligibility.

18. On Novenber 3, 2005, Ms. Wertz advised Ms. Bennett
that Ms. Jean-Pierre had failed to produce the original docunent

fromList Aor List Crequired to verify her enpl oynent



eligibility. M. Bennett directed Ms. Wrtz to send Ms. Jean-
Pierre honme to I ook for an original docunent that woul d satisfy
the requirenents for establishing her enploynment eligibility.
19. M. Jean-Pierre reported for work on Novenber 4, 2005,
w t hout an original docunment fromList Aor List C M. Bennett
went to the official website of the United States Citizenship
and Imm gration Services to verify the governnent policy on the
producti on of docunmentation to establish enploynment eligibility.
20. After reviewng the information on the website,
Ms. Bennett advised Ms. Jean-Pierre that, if she produced a
recei pt showi ng she had applied for a replacenent docunent anong
those on List A or List C, she could have an additional 90 days
in which to produce the original docunent. M. Bennett did not
contact Nei man Marcus's corporate | egal departnment with regard
to this informati on before she passed it on to Ms. Jean-Pierre.
21. On Novenber 5, 2005, Ms. Jean-Pierre provided either
Ms. Wertz or Ms. Bennett a document printed fromthe United
States Citizenship and I mrigration Services website entitled
"1-90 Form Application to Replace Permanent Resident Card" and
told themthat she had an appointnent with the Immgration and
Nat ural i zation Service at the end of Novenber 2005.*
22. Ms. Bennett believed that this docunment was an
acceptabl e receipt for an application for a repl acenent

docunent, and she advised Ms. Jean-Pierre that she had 90 days

10



from Novenber 5, 2005, in which to produce the origina
docunent. A notation was made on the 1-90 Formthat "[y]ou have
90 days fromtoday."

23. Ms. Bennett did not consult with anyone at Nei nman
Mar cus cor porate headquarters regarding the sufficiency of the
docunent provided by Ms. Jean-Pierre or receive authorization to
allow Ms. Jean-Pierre an additional 90 days in which to produce
t he original docunent.

24. In |ate Novenmber 2005, Ms. Wertz told Ms. Bennett that
Ms. Jean-Pierre had m ssed her appointnent with the I mmgration
and Naturalization Service because of a death in her famly.
Ms. Bennett becane concerned that Ms. Jean-Pierre did not take
seriously the requirenment that she provide original docunents to
establish her enploynent eligibility within the 90-day grace
period, which, according to Ms. Bennett's understandi ng, began
to run on Novenber 5, 2005. M. Bennett called Ms. Jean-Pierre
into her office and spoke with her about the inmportance of
provi di ng the necessary original docunmentation. M. Jean-Pierre
told her that she would take care of the matter

25. On or about Decenber 15, 2005, Ms. Jean-Pierre
produced to Ms. Bennett a docunent identified as a G tizens and
| mm gration Services forml-797C, Notice of Action. The "Case
Type" specified on the docunent was "1-90 Application to Repl ace

Alien Registration Card"; the "Recei pt Nunmber"” noted on the

11



docunent was " MSC- 06-800-46861" the date on which the
application was recei ved was noted as Decenber 14, 2005; the
applicant was identified as "A37 888 854 Jean-Pierre, Nita"; and
the "Notice Type" specified on the docunent was "Recei pt
Notice."

26. Wien she gave Ms. Bennett this document, Ms. Jean-
Pierre told Ms. Bennett that it would take between six nonths
and one year to receive the replacenent card because of
Septenber 11, 2001. Ms. Bennett becanme concerned that M. Jean-
Pierre would not be able to provide the required origina
docunent within the 90-day grace period. At this tinme, she
contacted Susan Moye, a manager in Associate Relations at Nei man
Marcus's corporate headquarters in Dallas, Texas, and arranged
to have the I-797C formfaxed to Ms. Mye.

27. M. Mye consulted with Neiman Marcus's | ega
depart nent about the sufficiency of the 1-797C Form Ms. Jean-
Pierre had provided on Decenber 15, 2005. M. Mye was advi sed
that this docunent was not sufficient to nmeet the -9 Form
requi rement that the enployer exam ne the original of one of the
docunents included on List A or List Cto verify enploynent
eligibility.

28. M. Bennett was absent fromwork for a period of tine
due to the illness and death of her father. During her absence,

Ms. Wertz was in comunication with Ms. Mdye regarding Ms. Jean-

12



Pierre's enploynent status. M. Mye directed Ms. Wertz to
notify Ms. Jean-Pierre that the I-797C form she had provi ded was
not sufficient to verify her enploynent eligibility and that she
was suspended from enpl oynent for one week to give her the
opportunity to obtain an acceptable original docunent.

29. M. Jean-Pierre did not provide the required
docunentation by the end of the one-week period of her
suspensi on.

30. M. Bennett returned to work on Decenmber 27, 2005.

Ms. Bennett spoke with Ms. Moye about the natter on Decenber 27,
2005, and Ms. Moye told her that Ms. Jean-Pierre needed to
provide an original docunment in order to establish her
eligibility for enploynent and that the docunent Ms. Jean-Pierre
had provided on Decenber 15, 2005, was not an acceptabl e
original docunent. M. Mye advised Ms. Bennett that she would
need to termnate Ms. Jean-Pierre.

31. At the tinme she directed Ms. Bennett to term nate
Ms. Jean-Pierre, Ms. Moye was not aware of Ms. Jean-Pierre's
race or national origin.?>

32. Ms. Bennett called Ms. Jean-Pierre into her office and
explained to her that it was Neinman Marcus's policy to require
original docunentation of identification and enpl oynent

eligibility within three days of beginning enploynent; that the

13



docunment she provi ded on Decenber 15, 2005, was unacceptabl e;
and that she was term nated.

33. During this neeting, Ms. Jean-Pierre argued that the
docunent she had provided on Decenber 15, 2005, was acceptabl e.
Ms. Bennett explained to Ms. Jean-Pierre that, in accordance
wi th Neiman Marcus's policy, she needed to produce the original
docunent, not the receipt for an application for a replacenent
docunent .

34. Wien she termnated Ms. Jean-Pierre, Ms. Bennett told
her that she was welcone to re-apply for a job when she was abl e
to produce the appropriate docunents to establish her enpl oynent
eligibility.

35. M. Bennett did not tell Ms. Jean-Pierre that a "G een
Card" was the only acceptabl e docunent to establish her
enpl oynment eligibility. Nor did she tell M. Jean-Pierre that
she needed to provide nore docunentation than others because she
was Haitian.

36. In January 2006, Ms. Jean-Pierre returned to the
Nei man Marcus Boca Raton store and provided Ms. Bennett with a
recei pt showi ng that she had applied for a Social Security card
on January 10, 2006. Ms. Bennett faxed this docunent to
Ms. Moye, who responded that the receipt was insufficient and

that Ms. Jean-Pierre needed to produce an original docunent.
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37. On January 5, 2006, Ms. Jean-Pierre obtained a stanp
on her passport indicating that enpl oynent was authorized for
her, which authorization would expire on January 4, 2007.

38. Ms. Jean-Pierre received her replacenent Socia
Security card on January 16, 2006.

39. M. Jean-Pierre did not present an original Social
Security card to Neiman Marcus or her stanped passport to Nei man
Marcus as verification of her enploynent eligibility.

40. Ms. Bennett has previously term nated new y-hired
enpl oyees who failed to tinely provide the docunents required to
establish enploynent eligibility. Those enployees were invited
to re-apply when they received their original docunents.

Several re-applied, provided their original docunents, and were
re-hired

41. O the nore than 59 newl y-hired enpl oyees reporting to
wor k on or about Novenmber 1, 2005, Ms. Jean-Pierre was the only
enpl oyee who failed to produce to Neiman Marcus the required
ori ginal docunentation verifying her enploynent eligibility.
Sunmary

42. The direct evidence presented by Ms. Jean-Pierre is
not sufficient to establish that Neiman Marcus discrim nated
agai nst her on the basis of her national origin. M. Wrtz and
Ms. Bennett were aware that Ms. Jean-Pierre was fromHaiti

residing in the United States, but the evidence establishes that
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both Ms. Wertz and Ms. Bennett were concerned about her failure
to produce any original docunents as required for verification
of enploynent eligibility and that Ms. Bennett tal ked to her
about the seriousness of the issue and urged her to get the
necessary docunent. M. Jean-Pierre's testinony that
Ms. Bennett told her she needed nore docunentation because she
was a Haitian is unsupported by any other testinony or
docunentary evidence. Finally, M. Mye, the person who
directed Ms. Bennett to term nate Ms. Jean-Pierre, was not aware
that she was born in Haiti.

43. Ms. Jean-Pierre's testinony that both Ms. Wertz and
Ms. Bennett insisted she nust provide a "Green Card" to verify
her permanent residence is, |ikew se, unsupported by any ot her
testi mony or docunentary evidence. 1In any event, this evidence
woul d not, of itself, establish that either Ms. Wertz or
Ms. Bennett was notivated by the intent to discrimnate agai nst
Ms. Jean-Pierre because she is Haitian. The evidence presented
is sufficient, however, to support an inference that Ms. Jean-
Pierre m sunderstood the informati on she received fromM. Wrtz
and Ms. Bennett and assuned that they were referring to an
original Permanent Resident Card rather than an original
docunent included on the "Lists of Acceptable Docunents."®
Ms. Jean- Pierre acknow edged in her testinony that, when

Ms. Wertz told her she needed to verify her permanent residence,

16



she interpreted this to nean that she needed to get a

repl acenent copy of her Permanent Resident Card. Simlarly,

Ms. Jean-Pierre nmay have interpreted Ms. Bennett's statenents
t hat she needed to produce an original docunment as requiring
that she produce a Permanent Resident Card.

44. The evidence presented by Ms. Jean-Pierre is
sufficient to establish that Ms. Jean-Pierre is entitled to
protection fromenploynment discrimnation on the basis of her
national origin; that she was qualified for the position of
sal es associate with Nei man Marcus; and that she was subjected
to an adverse enpl oynent action because she was term nated from
her enploynment. M. Jean-Pierre stated unequivocally in her
testinony, however, that she did not know of any other person
who failed to verify their enploynment eligibility that was
all onwed to work at Nei man Marcus. She has, therefore, failed to

establish a prima facie case of enpl oynent discrimnation.

CONCLUSI ONS OF LAW

45. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2005).

46. Section 760.10, Florida Statutes, part of the Florida
Cvil R ghts Act of 1992, as anmended, provides in pertinent

part:
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(1) It is an unlawful enploynment practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherwi se to

di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges or enploynent, because of such
i ndi vidual's race, color, religion, sex,

nati onal origin, age, handicap, or marita

st at us.

47. Florida courts routinely rely on decisions of the
federal courts construing Title VII of the Cvil R ghts Act of
1964, codified at Title 42, Section 2000e et seq., United States
Code, ("Title VII"), when construing the Florida GCvil Rights
Act of 1992, "because the Florida act was patterned after

Title VI1." Harper v. Bl ockbuster Entertai nnent Corp., 139 F.3d

1385, 1387 (11th Cr. 1998), citing, inter alia, Ranger

| nsurance Co. v. Bal Harbor dub, Inc., 549 So. 2d 1005, 1009

(Fla. 1989), and Florida State University v. Sondel, 685 So. 2d

923, 925, n. 1 (Fla. 1st DCA 1996).

48. Ms. Jean-Pierre has the burden of proving by a
pr eponderance of the evidence that she was the victim of
enpl oynent discrimnation, and she can establish discrimnation
ei ther through direct evidence of discrimnation or through
circunstanti al evidence, which is evaluated within the franmework
of the burden-shifting analysis first articulated in MDonnell

Dougl as Corp. v. Geen, 411 U S 792, 802-04 (1973). See Logan

v. Denny's Inc., 259 F.3d 558, 566-67 (11th Cr. 2001).
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49. "Direct evidence of discrimnation is 'evidence which,
if believed, would prove the existence of a fact [in issue]
w t hout inference or presunption.” . . . '"Only the nost bl atant
remar ks, whose intent could be nothing other than to
discrimnate on the basis of [national origin] constitute direct
evi dence of discrimnation." . . . 'For statenments of
discrimnatory intent to constitute direct evidence of
di scrimnation, they nust be nade by a person involved in the
chal | enged decision.” . . .'Remarks by non-deci sion makers or
remarks unrel ated to the decision-nmaking process itself are not

direct evidence of discrimnation."” Bass v. Board of County

Commirs, Orange County, Florida, 256 F.3d 1095, 1105 (11th G r.

2001) (citations omtted).

50. Based on the findings of fact herein, M. Jean-Pierre
has presented no persuasive direct evidence that she was
di scrim nated agai nst because of her national origin. M. Mye
was the person who directed Ms. Bennett to termnate Ms. Jean-
Pierre, and there is no evidence whatsoever that Ms. Myye was
aware of Ms. Jean-Pierre's national origin. M. Jean-Pierre's
testinony that Ms. Bennett told her that she needed "nore"
docunent ati on because she was Haitian is not persuasive.
Finally, even if Ms. Bennett had told Ms. Jean-Pierre that the
only document she could use to verify her enploynent eligibility

was a Per manent Resident Card, such a statenent may be contrary
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to the information provided on the 1-9 Formand the "Lists of
Accept abl e Docunents," but it is not evidence that Ms. Bennett
intended to discrimnate against Ms. Jean-Pierre on the basis of
her national origin.

51. In the absence of direct evidence of discrimnation,
Ms. Jean-Pierre nust rely on the presunption set forth in

McDonnel | Douglas to establish a prina facie case of

discrimnation on the basis of national origin by show ng that

(1) she is a nenber of a protected class; (2) she suffered an

adverse enpl oynment action; (3) she was qualified to do the job;
and (4) she was treated differently than other, simlarly

situated Nei man Marcus enpl oyees. See Haas v. Kelly Servs.

Inc., 409 F.3d 1030, 1035 (8th Cr. 2005); Chapnman v. Al

Transp., 229 F.3d 1012, 1024 (11th Cr. 2000). If Ms. Jean-

Pierre satisfies her burden of proving a prinma facie case of

di scrimnation on the basis of national origin, the burden of
produci ng evidence then shifts to Neiman Marcus to produce
evidence articulating "a legitimate, non-discrimnatory reason"”
for termnating Ms. Jean-Pierre. 1d. If Neinman Marcus,
establishes a legitimate, non-discrimnatory reason for

term nating Ms. Jean-Pierre, Ms. Jean-Pierre nust produce
evidence to prove that the non-discrimnatory reason offered by

Nei man Marcus is pretext. Jones v. School Dist. of

Phi | adel phia, 198 F.3d 403, 410 (3d CGr. 1999).
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52. Based on the findings of fact herein, there is no
di spute that Ms. Jean-Pierre is a nenber of a class of persons
protected by Section 760.10, Florida Statutes; that she was
qualified to work as a sal es associate for Nei man Marcus; and
that she was termnated fromthis position. The first three

el enents of a prima facie case of enploynent discrimnation have

been sati sfi ed. Nonet hel ess, Ms. Jean-Pierre has failed to neet

her burden of establishing a prima facie case of discrimnmnation

on the basis of national origin because she has presented no
evi dence that she was treated differently by Nei man Marcus than
any ot her new y-hired enpl oyee.

53. Because Ms. Jean-Pierre has failed to establish a

prima facie case of discrimnation on the basis of nationa

origin, Neiman Marcus is not required to produce evidence of a
| egitimate, non-discrimnatory reason for termnating Ms. Jean-
Pierre.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMMENDED that Florida Conmm ssion on Human
Rel ations enter a final order dismssing the Petition for Relief
froman Unl awful Enploynment Practice filed by Nita Jean-Pierre

on Sept enber 20, 2007.
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DONE AND ENTERED t his 29th day of February, 2008, in

Tal | ahassee, Leon County, Flori da.

PATRICCA M HART

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 29th day of February, 2008.

ENDNOTES

Y 1t is noted that, in her Enploynent Conplaint of
Discrimnation, Ms. Jean-Pierre identified both race and
national origin as the bases for her conplaint. As set forth in
the Prelimnary Statenent, Ms. Jean-Pierre did not include a
clai mof discrimnation on the basis of race in her Petition for
Relief froman Unl awful Enpl oynent Practice.

2/ Al citations to the Florida Statutes herein are to the 2005
edition unl ess otherw se indicat ed.

3/ This is synonynous with the Pernmanent Resident Card.

‘" Ms. Bennett's testinony that she reviewed the application and
m st akenly believed that Ms. Jean-Pierre was applying for a

repl acenent Social Security card is not credited. The documnent
clear states at the top that it is an "Application to Repl ace

Per manent Resident Card."

°/  Ms. Jean-Pierre argued in her post-hearing submttal that
Ms. Moye was aware of Ms. Jean-Pierre's national origin because
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Ms. Bennett faxed Ms. Moye a copy of the 1-90 Application to
Repl ace Permanent Resident Card that Ms. Jean-Pierre had

provi ded Ms. Bennett on Novenber 5, 2005, and that this docunent
i ndi cated that she was born in Haiti. The evidence establishes,
however, that Ms. Bennett faxed Ms. Moye the 1797C form which
does not include the country of Ms. Jean-Pierre's birth.

®/  Ms. Jean-Pierre testified that she did not receive a copy of
the "Lists of Acceptable Docunments” or a copy of the 1-9 Form
"I nstructions” when she was conpleting the -9 Form She did,
however, find a copy of the "Lists of Acceptable Docunents” in a
pil e of papers she reviewed after her term nation, and she
conceded that she received the "Lists of Acceptabl e Docunents”
from Nei man Marcus "two or three weeks"” after she began worKk.

As a result, even if she were initially unaware that docunents
ot her than a Permanent Resident Card were acceptable to
establish her enploynent eligibility, she knew or should have
known that other original docunents were al so accept abl e.

COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conm ssi on on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Angel i que Groza Lyons, Esquire
Const angy, Brooks & Smith, LLC

100 North Tanpa Street, Suite 3350
Tanpa, Florida 33602

G WlliamAllen, Jr., Esquire
310 Sout heast 13th Street
Fort Lauderdale, Florida 33316

Cecil Howard, GCeneral Counsel

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal chee Par kway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten
exceptions within 15 days fromthe date of this recomended
order. Any exceptions to this recomended order should be
filed wwth the agency that will issue the final order in
this case.
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